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INCONVENIENT TRUTHS ABOUT WIND ENERGY:
REPRESENTING NEIGHBORS AND COMMUNITIES
IMPACTED BY COMMERCIAL WIND PROJECTS

Vol. 10, No. 5

Gary A. Abraham!

Editor’s note: Several recent articles in this newsletter have focused on
wind energy law in New York. This article offers a different perspective,
articulating environmental concerns and questioning popular advocacy in
support of the siting of commercial scale wind projects.

Americans’ support for utility-scale wind energy development is nearly
unanimous.? And yet, everywhere wind farms?® are sited in rural residen-
tial communities in the U.S.* and in Europe,® there are complaints, most
often about the noise made by such projects.® It is therefore worth con-
sidering whether the substantial public financial outlay required to make
wind energy commercially viable? is justified in light of the balance of
benefits and burdens of industrial wind farms.

The inconvenient truths for those promoting aggressive wind farm
development are that grid-connected utility-scale wind energy performs
poorly, is unable to displace a meaningful amount of carbon emissions
from other generators of electricity, has substantial adverse environmen-
tal impacts, and is among the most costly sources of energy. In addition,
state and federal energy and environmental agencies have completed
little meaningful long-term planning for wind energy development. This
article is designed for land use and environmental law practitioners who
find themselves representing clients who have the seemingly unpopular
view that wind turbines are not welcome next door.

I. What Does Utility-Scale Wind Energy Development Cost
the Public?

Most of the revenue of a wind farm comes from tax credits and grants
from federal and state governments. A recent study finds that when all
federal tax credits are combined, utility-scale wind projects enjoy a -164%
tax rate; that is, wind farms are credited more than one and one-half
times the income required to cover costs, pay taxes and provide a reason-
able return on investment.®

The availability of lucrative public money for wind drives the way wind
farms are financed, through “complex carbon credit structured products”
including derivatives and “sub-index arbitrage strategies.” In simple
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terms, wind farms are financed in large part by sell-
ing the right to use tax credits to investment part-
ners who, unlike wind farms, have enough income
to generate sufficient tax liability to take advantage
of the credits.!”

One of the most important tax credit streams!! is
the Production Tax Credit (PTC), about two cents
per kilowatt-hour (KWH) for electricity generated
from a wind farm, paid annually by the federal gov-
ernment for ten years.'? Thus a wind farm that gen-
erates 20 megawatts on average'® over the course
of a year also generates 175 million KWHs,* worth
$3.5 million in tax credits per year for ten years.
Since all federal subsidies and support provided
for utility-scale wind energy amount to $23.37 per
megawatt-hour (MWH),'® the same wind farm re-
ceives over $4 million in federal assistance, or more
than half the revenue received from sales of elec-
tricity.!6

The federal tax code also provides wind farms
with a generous double declining balance depre-
ciation over five years, not accounted for in the
previously-referenced $23.37 per MWH of federal
subsidies. The depreciation credit continues even if
all equity in the project is recovered during the five-
year term,'” amounting to an interest-free loan.!® A
parallel depreciation tax credit is provided to offset
New York corporate tax liability.*

When enterprise incomes declined precipitously
in 2008, wind industry lobbyists complained to Con-
gress that they could not finance wind projects, so
the PTC should be converted into an outright grant.
Congress agreed, and in the Stimulus Bill enacted
into law in 2009, a provision was added allowing
wind farms to take a lump sum grant from the U.S.
Treasury for 30% of the project cost in lieu of the
PTC, so long as the project is approved by the end
of 2010 and placed in service by the end of 2011.2°
On September 1, 2009, under the first disburse-
ment of the new grant benefit, the Canandaigua
Power Partners wind farm in Cohocton (Steuben
County) got a check for over $74 million from Trea-
sury.?! Nationally, $503 million was disbursed to
wind farms in September to create 2,000 jobs; thus,

each job created cost taxpayers a quarter-million
dollars.?? On September 22, 2009, another $550 mil-
lion in new awards was disbursed, again mostly to
wind farms.?® Over half the federal renewable en-
ergy stimulus money disbursed in September went
to Spanish wind farm developer Iberdrola S.A., and
84% of the total went to foreign wind companies.?*
It is estimated that this program will cost taxpayers
$10 billion over the next three years.?

Additional revenue is obtained from renewable
energy credits (RECs), also called environmental
attributes, which Renewable Portfolio Standards
(RPS) programs in states like New York award to
wind farms out of revenue provided by power gen-
erators who are required to purchase credits to off-
set their carbon emissions.2? Each REC is supposed
to represent one MWH of low-carbon electricity. In
New York, most RECs are awarded to wind farms.?’
However, despite the difficulty of determining
whether wind energy displaces carbon emissions
from other sources (discussed below in Section III),
and wind energy’s high capital costs (about double
the cost of constructing a gas-fired plant), environ-
mental attributes sold under RPS programs boost
wind power revenue to “about $12 to $15 more per
MW than power generated by fossil fuels, before lo-
cal, state and federal tax credits and exemptions.”?®

Little of the revenue obtained by a wind farm is at-
tributable to earned income.

Wind farms are exempt from local property taxes
in New York under either the Real Property Law?
or, when sponsored by an Industrial Development
Agency (IDA), the General Municipal Law.® In-
stead, wind developers offer to pay about 20% of
the amount they would be taxed at their assessed
value.?!

Thus, little of the revenue obtained by a wind
farm is attributable to earned income. Most reve-
nue (and profit) is instead derived from tax credits
and other government transfer payments, a busi-
ness strategy energy analyst Robert Bradley calls
political capitalism, which he finds originated in the
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energy business with Ken Lay at Enron and sur-
vives in wind farm financing.??

II. What Are the Environmental Impacts
of Wind Farms?

When sited in rural residential areas, wind farms
are very intrusive. The typical 100-MW wind farm
requires about 25 square miles.?® Noise from the
wind farm at nuisance levels will affect people about
a mile away.?* According to the wind industry, ad-
verse visual impacts (including rotating blades and
blinking night lights) affect the viewscape up to
five kilometers away, depending on topography.3
“Shadow flicker” from wind turbine blades spinning
in front of a sunrise or sunset is linked to dilation
of blood vessels in the eyes and associated head-
aches (neural oscillation) in healthy people.?® Habi-
tat fragmentation caused by access roads to wind
turbine sites and clear-cutting for transmission
lines can be substantial, adversely affecting breed-
ing birds in particular.?” It has been estimated that
U.S. wind turbines kill between 75,000 and 275,000
birds per year,® and outside of migratory flyways
slow-flying raptors appear to be most at risk.?® Bats
are killed by wind turbines in large numbers as a
result of collisions with the turbine blades* and
because their lungs explode, unable to tolerate the
pressure change that occurs when passing through
the blades and blade-tip turbulence (a phenomenon
known as barotrauma).!

When sited in rural residential areas, wind farms
are very intrusive.

Wind farms interfere with wireless,*? radar and
other radio frequencies, resulting in potentially sig-
nificant impacts on access to accurate weather fore-
casting in the host community,*’ and prompting the
Federal Aviation Administration (FAA) to require
application of a screening tool developed by the U.S.
Department of Defense to determine whether an
area proposed for wind farm development will re-
quire an aeronautical study to protect Air Defense
and Homeland Security radars.* In Britain, the
Ministry of Defense successfully defeated nearly
half of the wind farms proposed by 2004 “because
of their proximity to air-defense stations.” In the
U.S., the FAA requires obstruction lighting, which
causes pulsing red or white lights at night through-
out the project area.® Emergency medical service
helicopters may refuse to land near a wind farm

because of dangerous air turbulence and because,
although FAA warning lights are installed on the
nacelle, blades can extend up 200 feet higher than
the lights, making nighttime landing unsafe.’

Wind turbine noise is characterized by impulsive
(rhythmic, modulating, beating or pulsating)
sounds and low-frequency sounds, both of which
make noise that is particularly annoying compared
to other noises at the same or lower decibel levels.

However, most complaints about existing wind
farms and concerns about proposed wind farms ad-
dress noise impacts. Wind turbine noise is charac-
terized by impulsive (rhythmic, modulating, beat-
ing or pulsating) sounds and low-frequency sounds,
both of which make noise that is particularly annoy-
ing compared to other noises at the same or lower
sound pressure (decibel) levels.*® To compensate for
the added annoyance of impulsive sound, the con-
vention is to add a penalty of 5 decibels to modeled
sound, or to subtract an equivalent amount from
the allowable numerical sound level.** Wind devel-
opers preparing an impact study for their project
rarely do so. Instead, assuming wind-related noise
will mask wind turbine sounds, developers com-
monly calculate background sound levels so high
that project-related sound appears in their mod-
els to be insignificant. However, a landmark study
found that modern turbines are subject to wind
shear—the occurrence of calm air at ground level
and high winds at turbine height.5® Specifically,
when ground-level wind speed calms after sunset,
wind speed at typical hub height for large wind tur-
bines (80 meters, or 262 feet) commonly increases.
As a result, turbines can be expected to operate,
thereby generating noise, while at the same time
there is no masking effect from wind-related noise
down below, where people live.?! This occurs more
than half the time at night, when the expectation of
quiet is greatest.??

ITII. What Are the Environmental Benefits
of Utility-Scale Wind Energy?

Two principal environmental benefits are attrib-
uted to wind farms: the electricity they generate
will (1) meaningfully reduce dependence on foreign
oil; and (2) displace greenhouse gas emissions from
conventional power plants.5® However, there is little
evidence that wind energy achieves these two goals.
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A. Wind Energy Does Not Meaningfully Affect
Our Dependence on Foreign Oil.

Almost all emissions from the combustion of oil
products come from the transportation sector.>
Only about 1% of electric power comes from oil com-
bustion nationally, and about 3% in New York.?®

B. Utility-Scale Wind Power Plants Operate
at Very Low Effective Capacity.

Electric power plants are responsible for 40%
of CO, emissions in the U.S., more than any other
sector, including the transportation and industrial
sectors.?® Coal power plants are responsible for over
80% of these emissions.’” Meaningful reduction of
these emissions is a primary goal of renewable en-
ergy policy and planning.®®

Because large-scale electricity storage is not
practical, electricity is consumed the instant it is
generated. Intermittent sources like wind and solar
displace carbon emissions only when they are gen-
erating, so their “rated,” “nameplate” or “installed”
capacity does not indicate their ability to displace
carbon emissions from other sources.?® In addition,
with increased reliance on wind energy, more non-
intermittent power plants must be added to assure
grid system reliability. This added reserve power
generates emissions that offset emissions reduc-
tions from wind power.5°

The effective electric generation capacity of a
wind farm is difficult to estimate. The “capacity
value” of a power plant is an estimate, generally
made for long-term grid planning purposes, of the
percentage of the plant’s maximum design capacity
that can be relied on by the grid operator during
times of peak grid demand.®* Although somewhat
arbitrary, the New York Independent System Op-
erator (NYISO) assigns a capacity value to wind
energy of 10% of nameplate for summer, 30% for
winter.5?

The “capacity factor” of a power plant is the ratio
of performance over time for the specific technol-
ogy employed, such as industrial wind turbines, to
the continuous full power (nameplate) performance
over the same period.%® The capacity factor for a
coal-fired power plant is 73.6%, that for a nuclear
plant is 91.8%, that for a natural gas-fired combined
cycle plant is 42%, and that for a hydroelectric plant
is 36.3%.54

GE Energy reported to the New York State En-
ergy Research and Development Authority (NY-
SERDA) in 2005 that, while the capacity factor of

utility-scale wind turbines is about 30%, the “ef-
fective capacity” of these turbines in New York is
10%, “due to both the seasonal and daily patterns of
the wind generation being largely out of phase with
the NYISO load patterns.”® That is, most electric-
ity from wind power is generated during cold win-
ter nights, but electricity load (demand) is greatest
during warm summer days. As a result, the use
of up to two-thirds of wind-generated electricity
is transmitted to the grid at times when it is not
needed. Even the 195-turbine Maple Ridge Wind
Farm located on the Tug Hill Plateau, a high wind
resource area,® generates no more than about 20%
of its nameplate design capacity.®’

C. Wind Resources in New York Are Poor.

The best wind resources in New York are off-
shore.®® Class 3 or 4 winds (in a classification from
1 to 7, with 7 the best) are the minimum required
to make utility-scale wind projects commercially vi-
able.®® Class 3 winds are present where mean wind
speeds at a height of 50 meters (164 ft.) are between
6.4 and 7 meters per second (14.3 to 15.7 mph).™
Midwestern states have abundant winds in those
classes, but New York does not.™

D. Wind Farms Require a Substantial Amount
of What They Generate to Be Operated in
Reserve by Other Electric Utilities.

Wind energy proponents claim that greater reli-
ance on wind energy does not require greater re-
liance on back-up or reserve sources of electricity,
most of which will burn fossil fuels.” This view is
not shared by many energy analysts. European grid
operator (and wind farm developer) E.On Netz re-
ports that “wind farms can only replace traditional
power station capacities to a limited degree,” spe-
cifically about 4%, because reliable generation ca-
pacity must be operated in reserve.”

The most comprehensive effort to estimate the
potential for wind farms to displace greenhouse gas
emissions in the foreseeable future, provided by the
National Academy of Sciences, finds that a substan-
tial amount of wind power needs to be backed up by
other generators, depending on the distinctive fea-
tures of the transmission system into which wind
power is integrated:

[TThe cost of [wind energy’s] intermittency (in
terms of backup or reserve requirements) will be
less if the generation mix is dominated by power
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plants with fast ramp rates (gas, hydropower) than
if it is dominated by coal or nuclear plants, which
have high capital costs and slow ramp rates. ...
Denmark, for example, has access to substantial
hydroelectric capacity, which it relies on to balance
the intermittent output from wind-energy installa-
tions.™

Accordingly, the Academy estimates that by 2020,
wind-generated energy could displace no more than
2.25% of U.S. anthropogenic CO, emissions, and in-
creases rather than decreases the need for reserve

power, further reducing wind power’s net displace-
ment of CO,.”

The National Academy of Sciences estimates that
by 2020, wind-generated energy could displace no
more than 2.25% of U.S. anthropogenic CO, emis-
sions.

Emissions avoided by wind energy should be dis-
tinguished from the ability of wind energy to dis-
place other energy capacity and their emissions. In
states like New York, an RPS program creates a
closed market for renewables, with the result that
wind energy does not avoid emissions from other
energy sources because it competes only with other,
zero-emissions sources in the closed market. Thus,
“no avoided air emission benefit exists if wind gen-
eration displaces another renewable project genera-
tion to meet a state (or future national) renewable
portfolio standard.””®

E. The Highest-Emitting Sources of
Greenhouse Gas Are Not Powered Down
When Wind Farms Operate.

Emissions reductions for the amount of electric-
ity generated by grid-connected wind power should
come first from baseload coal-fired power plants,
because combustion of coal accounts for most CO,
emissions in the electric power sector.”” But unless
a region relies almost entirely on coal for power,™
grid operators do not turn first to coal-fired power
plants to accommodate intermittent power sourc-
es.” Instead, natural gas-fired or hydroelectric
plants are directed by the grid operator to ramp up
or down first because their ability to do so is much
greater than that of coal-fired plants.®® In states like
New York, where substantial hydroelectric power is
integrated into the grid, wind power may displace
proven low-emissions sources.?! Little or no emis-
sions reductions from coal combustion can therefore

be realized as a result of greater integration of util-
ity-scale wind energy.5?

F. Manufacture and Development of Wind
Farms Generates Substantial Amounts of
Greenhouse Gas.

In addition, “life-cycle effects [on greenhouse gas
emissions], those effects caused by the development,
manufacture, resource extraction, and other activi-
ties affiliated with all energy sources,” will need to
be accounted for in any assessment of wind ener-
gy’s potential for emissions displacement.®® For ex-
ample, wherever they are sited, wind farms require
large amounts of concrete, production of which is
one of the greatest industrial sources of CO, emis-
sions. Taking into account the CO, generated by
concrete production alone, industrial wind energy
emits comparable volumes of greenhouse emissions
as biomass, and not significantly less than natural
gas by some estimates.?*

G. Integrating Substantial Amounts of Wind
Energy into the Grid Is Costly and Will
Likely Disrupt Service.

Increased development of utility-scale wind pow-
er is likely to result in electricity system disruption.
For example, after investing heavily in wind power
in a high wind resource region, the Canadian prov-
ince of Alberta is reverting back to conventional fos-
sil fuel power plants because, as a wind developer
explained, “the greater percentage of the system
depends on wind, the more vulnerable to disrup-
tion the system becomes when the wind stops blow-
ing.”% Denmark’s wind farms generate the equiva-
lent of about 20% of its electricity demand, but to
avoid disruption of its electric grid it exports most
of that.8¢

After investing heavily in wind power in a high
wind resource region, the Canadian province of
Alberta is reverting back to conventional fossil
fuel power plants because, as a wind developer
explained, “the greater percentage of the system de-
pends on wind, the more vulnerable to disruption
the system becomes when the wind stops blowing.”

To maintain transmission system reliability
with substantial reliance on wind energy is costly.
In Britain, the European nation with the greatest
wind resources and a well-developed transmission
infrastructure, the cost of generating only 1.3% of
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its electricity from wind energy was over $1 billion
in fiscal year 2007-2008, causing electricity prices
to rise almost 30% in one year.” Denmark’s electric
rates are much higher than Britain’s.

Greater integration of wind energy into region-
al grids raises questions about the cost of needed
transmission improvements. In New York, the larg-
est wind farm, Maple Ridge in Lewis County, “has
been forced to shut down even with a brisk wind
blowing” at times because existing transmission
infrastructure is inadequate to handle a surge in
load, and there are no plans to add more transmis-
sion capacity.®®* However, upstate wind farms serve
upstate urban areas, and there appears to be no
need to enhance the electric grid downstate, which
is “grossly oversized, built to handle extreme power
demands that occur for only a few hours on the hot-
test days of the year.” Recently, New York’s Public
Service Commission adopted rules requiring new
wind farm applicants to provide “energy deliver-
ability” studies to determine whether there is suffi-
cient transmission line capacity under various load
levels to actually deliver the power such projects
will create.’!

Much of the interest in new transmission capac-
ity is focused on the idea of bringing wind-generat-
ed electricity from the Midwest to the East Coast.
U.S. Energy Secretary Steven Chu has estimated
the cost of a national transmission system capable
of realizing this idea will be as much as $1 trillion.%?
Planning for such expenditures in the U.S. has not
yet begun.?

H. New York’s Land Base Is Insufficient for
Substantial Reliance on Wind.

To generate 1,000 MW (the equivalent of one
major traditional power plant), if we apply GE En-
ergy’s 10% effective capacity rule to each 25-square
mile 100 MW wind farm, we see that about 2,500
square miles of land is needed. Approximately
35 wind farms are operating or proposed in New
York.* Assuming an average of 25 square miles
is required for each project, full build-out in New
York as currently planned by the private sector
will involve 875 square miles of project area. How-
ever, one study concludes that because viable wind
farm sites in New York are limited to lands close
to existing transmission lines with adequate wind
resources, and half the land with (marginally) ad-
equate wind resources is located in the Catskills
and Adirondacks, which are generally off-limits to
wind farm development, only 0.3% of New York’s

land area, or 164 square miles is available.? These
conclusions suggest that the relatively easy access
to a developed transmission infrastructure in New
York, coupled to large and complex sources of public
money, rather than environmental benefits, is what
drives the development of utility-scale wind energy.

IV. What Planning for Wind Energy Is
Occurring in New York?

Unfortunately, New York’s Renewable Portfolio
Standard, state grants and tax incentives, and ef-
forts by the NYISO and the Department of Public
Service to manage the state’s electric grid burdened
by increasingly greater integration of utility-scale
wind energy has been accompanied by little plan-
ning.”* Wind farm siting requirements at either
the state or federal level do not exist. Instead, de-
termining what if any siting restrictions should
be imposed on wind farm development falls on the
shoulders of local agencies, generally either a five-
member rural town board or planning board, or a
county industrial development authority, each of
which are ill-equipped to understand the burdens
and benefits of wind farms.*’

Wind energy developers in New York common-
ly purchase land use rights a year or more in ad-
vance of the process of developing local regulations,
thereby securing a small but vocal band of pro-wind
supporters who have been given an initial payment
and a promise of annual payments for every tur-
bine that can be sited on their land.’® Often, the de-
veloper funds a local “environmental” group domi-
nated by project “participants” (those who have
contracted for use of their land), to boost the proj-
ect with slick brochures, newspaper ads, tee-shirts
and public meetings. Commonly, local officials are
asked to become participating landowners, raising
ethics questions.” The typical land use agreement
includes provisions requiring the landowner to sup-
port the project, prohibiting any conduct criticizing
the project, and prohibiting any release of infor-
mation about the terms of the agreement. In most
cases a project area map can be constructed based
on recorded land use agreements, well in advance of
either the consideration of local regulations or the
submission of a project application pursuant to local
law.’® By then the developer and its participants
have lobbied the local government for setbacks and
noise limits that will accommodate the project area.
If those who have not been brought within the net
of project “participants” raise concerns during the
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review of potential impacts of local regulations!! or
the subsequent project application, the local board
is reluctant to adopt standards that would adverse-
ly affect project plans.

In advance of any local regulation, the developer
also often signs up with the New York Indepen-
dent System Operator for approval of a grid inter-
connection request, and this puts them on a tight
time frame: NYISO puts the request on a queue for
processing, it takes about 36 months to come to the
head of the queue for consideration,®? but NYISO
wants to see that most state and local approvals are
in hand before they will consider a request that has
gotten that far. (If the project has a capacity of 80
MW or more, PSC approval is needed, but neither
NYISO nor PSC applies any siting standards.'%) If
the local approvals have not been obtained, the de-
veloper’s request is moved to the back of the queue
and must wait to come to the head of the queue all
over. If the developer’s request is delayed in this
way, its financial backers often pull out.

Feeling pressure from a vocal fraction of the com-
munity early on in the process of considering sit-
ing standards, the town board typically feels hard
pressed to meaningfully consider standards that
will adequately protect the nonparticipants, who
generally easily outnumber the participants. Feel-
ing that lax siting requirements are quickly becom-
ing a “done deal,” the nonparticipants get very vo-
cal too, organizing as their means allow, but they’'ve
been beaten to the table by an organized partici-
pant group. As the issues get increasingly polar-
ized and emotional (with the participants’ financial
stake on the line, and nonparticipants’ property use
rights on the line), the town board often loses sight
of what the research on wind farm impacts says.
For example, town boards are generally reluctant to
hire an acoustic engineer familiar with wind farm
noise, and perhaps also to hire a generalist environ-
mental consulting firm, until the project application
phase—which comes after and pursuant to siting
standards to be adopted in a local law, since there is
no state or federal siting law.

V. Conclusion

Given the poor performance of utility-scale wind en-
ergy, its minimal direct contribution to emissions
reduction goals (e.g., no reduction would be expect-
ed where wind displaces hydroelectric generation),
the need to operate reserve power sources to man-
age the intermittent character of wind energy, and

the emissions inefficiencies that result, whether
wind energy can make a meaningful contribution
to carbon emissions reduction goals is unproven.'*

To date the industry has consumed billions in
state and federal subsidies and tax credits, and for-
given local taxes but without demonstrating any
environmental benefits. Costly transmission and
other infrastructure improvements will be required
before such benefits can be realized.®® Whether pro-
motion of grid-connected industrial wind energy is
a modest but ineffective solution (but at a very large
cost) to climate change remains an open question.

Until these questions are addressed, skeptics
will continue to ask whether the level of intrusion
by wind farms into rural residential communities
in New York will ever be justified by their benefits.
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day to discuss how they can ‘cash in’ on carbon”).

Cf. Baker Botts LLP, “Revenue Procedure Estab-
lishes a Safe Harbor for ‘Partnership Flip’ Struc-
tures in Wind Projects,” http://www.bakerbotts.com/
file upload/SafeHarborforPartnership FlipStruc-
turesinWindDeals.htm; Stoel Rives LLP, THE LAW
OF WIND: A GUIDE TO BUSINESS AND LEGAL
ISSUES, 5th ed. (2009), http:/www.stoel.com/show-
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html (the number of wind turbines installed dropped
quickly each time the U.S. production tax credit ex-
pired, in 1999, 2001 and 2003).

ILR.C. § 45(a).

The capacity factor assigned to wind farms in New
York is 10% in summer, 30% in winter; therefore
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was the primary complaint). Noise impacts are dis-
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Richard. J. Vogt et al., Weather Radars and Wind
Farms: Working Together for Mutual Benefit, pre-

© 2010 Thomson Reuters



March/April 2010 Vol. 10/ No. 5

New York Zoning Law and Practice Report

44.

45.

46.

47.

48.

sented at the American Wind Energy Association
WINDPOWER 2008 Conference, Houston, TX (June
1-4, 2008), http://www.roc.noaa.gov/windfarm/Wind-
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http://www.ferc.gov/docs-filing/eqr/data.asp. This
utility provides the actual quarterly generation rate
for each wind project, which must then be compared
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National Renewable Energy Laboratory, WIND RE-
SOURCE ASSESSMENT HANDBOOK, April 1997,
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ING THE EFFECTS OF TEMPORAL WIND PAT-
TERNS ON THE VALUE OF WIND-GENERATED
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sessment was unable to take life cycle effects into
account). “There are over 8,000 components in a
turbine.” Alliance for Clean Energy New York, New
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Richard Wilson, Sustainable nuclear energy: Some
reasons for optimism, 28 INT. J. GLOBAL ENERGY
ISSUES 138-160, 148, Fig. 4 (2007) (citing J. Spad-
aro, REPORT TO INTERNATIONAL ATOMIC EN-
ERGY AGENCY (Vienna, Austria), March 29, 2001.
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(Toronto, CN), April 20, 2007, http:/www.financial-
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94.
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post.com/story.html?id=f7ef4e6d-29f0-4a5e-95¢3-
084ff5eac8c0&k=3367.

Center for Politiske Studier (CEPOS), WIND ENER-
GY—THE CASE OF DENMARK, September 2009,
2 www.cepos.dk/fileadmin/user upload/Arkiv/PDF/
Wind energy - the case of Denmark.pdf; Hugh Shar-
man, Incoteco ApS (Denmark), Planning for Intermit-
tency: The Importance of Evidence from Germany and
Denmark, UK ERC Workshop, Imperial College, July
2005, slides 19-20, 24, http:/www.ukerc.ac.uk/Down-
1oads/PDF/05/050705TPASharmanpres.pdf.

Peter Glover and Michael J. Economides, Wind Power
Exposed: the Renewable Energy Source is Expensive,
Unreliable and Won’t Save Natural Gas, ENERGY
TRIBUNE (November 25, 2008), available at http:/
www.energytribune.com/articles.cfm?aid=1029#.

Cf. supra note 86.

Matthew L. Wald, Wind Energy Bumps Into Power
Grid’s Limits, THE NEW YORK TIMES, August 27,
2008.

Kevin Bullis, Intelligent Electricity, 112:5 TECH-
NOLOGY REVIEW 92 (Sept./Oct. 2009) (“In New
York City peak demand is about 35,000 MW of elec-
tricity. Most of the time, the city’s demand is about
9,000 MW less.”).

Supra note 81.

Steven Chu Reacts to the Citizen’s Briefing Book,
YOUTUBE (January 15, 2009), a 14-minute video
available at http:/www.youtube.com/watch?v=i5 sp-
DNuA4Q, at 4:40ff., especially at 8:10.

At the December 2008 meeting of the Governor’s En-
ergy Planning Board, which I attended, the Board
acknowledged it was not considering transmission
development needs.

DEC, Existing and Proposed New York State Wind En-
ergy Projects—July 2009, http//www.dec.ny.gov/ en-
ergy/48089.html (listing 33 such projects). Additional
projects have been proposed since this list was prepared.
AWS Truewind, LLC, NEW YORK STATE WIND
RESOURCE REPORT, TOWN OF ITALY AREA
WIND RESOURCE REPORT, September 25, 2007,
Appendix D to Final Generic Environmental Impact
Statement, Comprehensive Plan Amendment and
Wind Energy Facilities Law, Town Of Italy (Decem-
ber 2, 2008), pp. 3-4 (on file with the Author). The
total land area of New York is 54,555 square miles.
Cf. e.g., NYISO, Connection, Spring 2008, 13, http:/
www.nyiso.com/public/webdocs/documents/newslet-

ters/connection/nyiso_connection spring2008finall.
pdf (“Since wind is an ‘intermittent’ resource, the
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The remainder of this subsection is based on the Au-
thor’s involvement in more than a dozen wind farm
siting disputes in New York.

Cf. findings in Ecogen, LL.C v. Town of Italy, 438 F.
Supp. 2d 149, 152, 156 n.3 (W.D. N.Y. 2006).
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99. See Patricia E. Salkin, 2009 Ethical Considerations
in Land Use, 41 URBAN LAWYER 529, 535-536
(Summer 2009), and citations therein; Ken Belson,
Amid Talk of Hidden Deals, Wind Firms Agree to
Code of Conduct, NEW YORK TIMES, October 31,
2008; New York State Office of the Attorney Gener-
al, Attorney General Cuomo Announces New Ethics
Code Adopted by Wind Industry Companies Across
NY, July 29, 2009, http:/www.oag.state.ny.us/me-
dia_center/2009/july/july29a_09.html.

100.Cf. Attorney General Cuomo Announces New Ethics
Code, supra note 99 (noting that recording of land use
agreements by wind developers is now a requirement
under New York State Office of the Attorney General’s
Code of Conduct for Wind Farm Development).

101.Local laws regulating wind projects are Type I ac-
tion under New York’s State Environmental Quality
Review Act (see 6 N.Y.C.R.R. Part 617), and there-
fore require completion of a Full Environmental As-
sessment Form. Centerville’s Concerned Citizens v.
Town Bd. of Town of Centerville, 56 A.D.3d 1129, 867
N.Y.S.2d 626 (4th Dep’t 2008).

102.New York State Energy Planning Board, DRAFT
NEW YORK STATE ENERGY PLAN 2009, “Siting
New Energy Infrastructure” (August 2009) at 4, avail-
able at http:/www.nysenergyplan.com/Issue Briefs/

Siting New Energy Infrastructure-IB.pdf (“NYISO
has indicated that its entire interconnection process

may take anywhere from 27 to 52 months, with most
projects taking between 36 and 38 months.”).

103.PSC review of power projects is exempt from SEQRA.
6 N.Y.C.R.R. § 617.5(c)(35). However, PSC may not
grant a required Certificate unless it finds “that the
location of the facility as proposed conforms to ap-
plicable state and local laws and regulations issued
thereunder.” Pub. Serv. L. § 126(1)(f). Accordingly,
PSC review is completed only after any required
state and local approvals are issued. Cf. PSC, Order
Granting a Certificate of Public Convenience and Ne-
cessity and an Order Providing for Lightened Regu-
lation, No. 06-E-0135 (Noble Bliss Windpark), 2006
N.Y. PUC LEXIS 365 (November 9, 2006).

104.In 2008 wind energy accounted for less than 0.5% of
U.S. renewable energy consumption: all renewables
accounted for 7% of consumption, and wind energy
accounted for 7% of that amount. EIA, Renewable
Energy Consumption and Electricity Preliminary Sta-
tistics 2008, http:/www.eia.doe.gov/cneaf/alternate/
page/ renew_energy consump/rea prereport.html.

105.Cf. supra text at note 92.

FROM THE FEDERAL COURTS

Northern District of New York Dismisses
Equal Protection Claim Made by Leather

Manufacturing Facility

There are several processes involved in manufactur-
ing leather, including one called “beaming,” which
is the removal of hair from animal hide. Since 1981,
Androme had been engaged in leather manufactur-
ing, but had not engaged in beaming. Another facil-
ity in the area, JFB, had been beaming since 1968.
In 1988 the district in which both Androme and
JFB was located was re-zoned as “M-1.” This meant
that facilities in the area were not permitted to pro-
cess leather, including beaming. Facilities already
involved in the process, however, were permitted to
continue. In October of 2000, Androme requested a
permit from the City to be allowed to add the beam-
ing process to its facility. The permit was denied,
and this decision was upheld by the zoning board
of appeals. Androme sued in federal court, alleg-
ing that the City’s denial of its application to beam,
while allowing the JFB plant to continue beaming,
violated its equal protection rights because the City
was treating Androme differently from other simi-
larly situated individuals.

The crux of Androme’s argument, noted the court,
was that at approximately the time of Androme’s
request to engage in beaming, the City’s building
inspector—in a letter to a prospective buyer of JFB
inquiring as to whether JFB would be permitted
to “resume” beaming—indicated that JFB had a
“grandfathered” right to continue beaming as long
as it did not cease beaming for more than one year
after it was deemed exempt from the zoning restric-
tion. Androme argued that the building inspector
knew when he wrote that letter that JFB had previ-
ously gone more than a year without beaming, and
therefore had lost its grandfathered right to beam.
Androme argued that, by informing a potential pur-
chaser that JFB had the right to continue beaming,
and by not requiring JFB to undergo the same ap-
plication process as Androme, the City treated the
similarly situated leather-manufacturing facilities
differently.

The court first addressed whether Androme and
JFB had a high degree of similarity. The court con-
cluded that they did not. Unlike JFB, Androme had
never engaged in beaming prior to the re-zoning. As
a result, while Androme was required to obtain per-
mission from the City before it could begin beaming,
JFB was required only to beam once a year in order
to retain its right to continue beaming. Unless the
City had reason to believe that JFB was not beam-
ing, it was afforded a degree of discretion to assume
that JFB maintained its beaming operation. By

© 2010 Thomson Reuters
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